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Court of Appeals of the District of Columbia 


No. 6021. | 

I 

I 

Elmore Milling Company, ' Appellantl 

vs. 

I 

Guy T. Helvering, Commissioner of Internal (Revenue. 


1 Docket No. 46768. 

Elmore Milling Company, Petitioner, 

vs. j 

Commissioner of Internal Revenue, Respondent. 

I 

Appearances: 

For Petitioner: John E. Hughes, Esq., Wm. Conger, Esq. 
For Respondent: L. W. Creason, Esq., F. Surihe, Esq. 

Docket Entries. 

1929. | 

Dec. 30—Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Dec. 31—Copy of petition served on General Counsel. 

1930. 

Feb. 17—Answer filed by General Counsel. 

Mar. 6—Copy of answer served on taxpayer-^assigned 
to General Calendar. 

Apr. 12—Motion for leave to amend petition, amendment 
tendered, filed by taxpayer. 4/14/30(granted. 
Apr. 17—Copy of motion and amended petition served on 
General Counsel. 

Apr. 19—Answer filed by General Counsel. Copy served 
4/21/30. 
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1932. 

Jan. 27—Hearing; set March 28, 1932. 

Mar. 7—Copy of notice to produce filed by General Coun¬ 
sel. 

Mar. 17—Motion to consolidate with docket 52972 for hear¬ 
ing March 28, 1932 filed by taxpayer. 3/19/32 
granted. 

Mar. 28-29—Hearing had before Mr. Black, Division 15, on 
merits. Submitted. Briefs due 60 days. 

May 11—Order extending time to file briefs to Sept. 1, 
1932 for both parties entered. 

June 23—Transcript of hearing March 28 and 29, 1932 
filed. 

Aug. 17—Brief filed by General Counsel. 

Aug. 25—Brief filed by taxpayer. 

Nov. 16—Findings of fact and opinion rendered—Eugene 
Black, Division 15. Decision will be entered 
under Rule 50. 

Dec. 13—Motion to vacate decision and review by Board 
filed by taxpayer. 

Dec. 15—Notice of settlement filed bv General Counsel. 

Dec. 15—Motion to amend motion to vacate decision filed 
by taxpayer. 12/16/32 granted. 

Dec. 22—Hearing set Jan. 11, 1933 under Rule 50. 

Dec. 29—Order overruling and denying motion to vacate 
decision entered. 

1933. 

Jan. 11—Hearing had before Mr. Arundell on settlement 
under Rule 50. Not contested—Referred to 
Mr. Black for decision. 

2 

Jan. 23—Decision entered—Eugene Black, Division 15. 

Apr. 21—Stipulation for review by Court of Appeals of 
District of Columbia filed. 

Apr. 21—Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

Apr. 21—Proof of service filed by taxpayer. 

Apr. 21—Praecipe with proof of service thereon filed by 
taxpayer. 

June 20—Ordei^ enlarging time to July 15, 1933 for trans¬ 
mission and delivery of record sur petition for 
review entered. 
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I 

3 Docket No. 52972. 

Elmore Milling Company, Petitioned, 

I 

vs. 

Commissioner of Internal Revenue, RespcJndent. 

Appearances: 

For Petitioner: John E. Hughes, Esq., Wm. Cogger, Esq. 

For Respondent: L. W. Creason, Esq. 

Docket Entries . 

1931. 

Feb. 18—Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Feb. 18—Copy of petition served on General Counsel. 

Mar. 12—Answer filed by General Counsel. 

Mar. 17—Copy of answer served on taxpayer]—General 
Calendar. 

1932. 

Mar. 17—Motion to consolidate with docket 46768 for 
hearing March 28, 1932 filed by taxpayer. 

Mar. 19—Motion granted. 

Mar. 21—Hearing set March 28, 1932. 

Mar. 28-29—Hearing had before Mr. Black, Division 15, 
called on merits. Submitted. Brieifs due 60 
days. 

May 11—Order granting extension of time to Se^t. 1. 1932 
for parties to file briefs entered. 

June 23—Transcript of hearing of March 28 and 29, 1932 
filed. 

Aug. 17—Brief filed by General Counsel. 

Aug. 25—Brief filed by taxpayer. 

Nov. 16—Findings of fact and opinion rendered—Mr. 

Black, Division 15. Decision will be entered 
under Rule 50. 

Dec. 13—Motion to vacate decision and for reviejvv by en¬ 
tire Board filed by taxpayer. ; 

Dec. 15—Motion to amend motion to vacate decision filed 
by taxpayer. 12/16/32 granted. 

Dec. 15—Notice of settlement filed by General Counsel. 

Dec. 22—Hearing set Jan. 11, 1933 under Rule 50i 

Dec. 29—Order overruling petitioner’s motion tb vacate 
decision entered. 
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1933. 

Jan. 11—Hearing had before Mr. Arundell, Division 7, on 
settlement Rule 50. Not contested—referred 
to Mr. Black for decision. 

Jan. 23—Decision entered—Mr. Black, Division 15. 

Apr. 21—Stipulation for review by Court of Appeals of 
District of Columbia filed. 

Apr. 21—Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed bv taxpaver. 

4 

Apr. 21—Proof of service filed by taxpayer. 

Apr. 21—Praecipe with proof of service thereon filed by 
taxpayer. 

June 20—Order enlarging time for transmission and de¬ 
livery of record to July 15, 1933 entered. 

5 Filed Dec. 30, 1929. 

United States Board of Tax Appeals. 

Docket No. 46768. 

Elmore Milling Company, 52 Main Street, Oneonta, New 

York, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

* •> 

sioner of Internal Revenue in his notice of deficiency 
IT: AB:C-7 JKMB-60D, dated November 21, 1929, and as 
a basis of its proceeding alleges as follows: 

(1) The petitioner is a corporation existing under and 
by virtue of the laws of the State of New York with prin¬ 
cipal place of business at 52 Main Street, Oneonta, New 
York. 

(2) The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed by registered mail to 
the petitioner on November 21, 1929. 
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(3) The taxes in controversy are income taxes for the 
calendar year 1927 and for $2,374.08. 

(4) The determination of tax set forth in the ^aid notice 
of deficiency is based upon the following errori: 

(a) The respondent erred in disallowing as a deduction 
from income in 1927, depreciation amounting to $17,585.76. 

(5) The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(a) Normal production in the mill for grinding is 17,000 
tons per year, working twelve hours per day. In 1927, 
by working nights, the petitioner corporation showed 
6 a production of 25,178 tons. Because of this over¬ 
time production, the Mill machinery depreciated at 
a greater rate than ten per cent, and the petitioner claims 
15 per cent. 1 

The petitioner began business as a corporation January 
1, 1926 at which time it acquired the business of jthe pred¬ 
ecessor partnership. 

The plant is operated on its own water power system 
and most of the machinery, dynamos, etc., in connection 
with the power plant, was not on the books of the predeces¬ 
sor partnership, for depreciation purposes. 

Petitioner’s mills contain the best milling, mining and 
cleaning machinery available, and it is in everyl sense a 
modern plant, kept so by the installation of improved 
machinery. 

" i 

The respondent is in error in contending that the ma¬ 
chinery is fully depreciated at the beginning of the year 
before the Board, and in his statement that the greater 
part of the machinery was acquired prior to 1917. 

Wherefore the petitioner prays that this Boird may 
hear the proceeding and find the correct tax liability, if 
anv, in accordance with the law. I 

(Sgd.) JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER. 

Attorneys for Petitioner, 

844 Earle Building, 

Washington,\D. C. 


State of New York, 

County of Otsego, ss: 


H. M. Goldsmith, being duly sworn, says that h^ is the 
President of the petitioner above named, that he fyas read 
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the foregoing petition, or had the same read to him, and 
is familiar with the statement contained therein, and that 
the facts stated are true, except as to those facts stated 
upon information and belief, and those facts he believes 
to be true. 

(Sgd.) ! H. M. GOLDSMITH, 

President. 

Subscribed and sworn to before me this 18th day of 
December, A. D. 1929. 

(Sgd.) GRACE S. BEACH, 

Notary Public. 


7 Exhibit “A”. 

Treasury Department, Washington. 


IT: AR: C-7. JKMB-60D. 


i 

Elmore Milling Company, 

52 Main Street, 

Oneonta, New York. 

Sirs: 


Nov. 21, 1929. 


In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liabilitv for the vear 1927 discloses a deficiencv of $2,374.08, 
as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 

of vour tax liabilitv. 

» •> 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT: C: P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas, if no agreement is 
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filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

ROBT. H. LUCjAS, 

Commissioner, 
By-, 

Deputy Commissioner. 

Inclosures: Statement, Form 866, Form 882. j 

8 Statement. 

IT: AR: C-7. JKMB-60D. 

In re Elmore Milling Company, 52 Main Streetj Oneonta, 

New York. 


Tax Liability. 


Corrected 

Year. tax liability. 

1927 . $17,969.93 


Tax previously 
assessed. 

$15,595.85 


j Deficiency. 

$2,374.08 


Net income as shown by the return. $} 15,524.81 

Add: 1. Excessive depreciation. 17,585.76 

Net income as adjusted. $133,110.57 

I 

Explanation of Adjustment. 

1. Depreciation claimed on return. $30,710.15 

Depreciation allowed . 13,124.39 


Depreciation disallowed in accordance 

with Article 161, Regulations 69. $17,585.76 

■ 

See depreciation exhibits in revenue Agent’s report. 

Computation of Tax. 

Net income as adjusted. $1^3,110.57 

Less: Exemption . None. 


Balance subject to tax at 13% %. $133,110.57 


Amount of tax at 13%%. 17,969.93 

Tax previously assessed. 15,595.85 


Deficiency in tax. $2,374.08 
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9 In accordance with the authority conferred in 
power of attorney on file in this office, a copy of this 

letter is being addressed to your representative, William 
Cogger, Earle Building, Washington, D. C. 

BAS-1. 

10 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 17,1930. 

United States Board of Tax Appeals. 

Docket No. 46768. 

Elmore Milling Company, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, and for answer to the 
petition heretofore filed in this appeal, admits and denies 
as follows: 

(1) Admits the allegations contained in paragraph (1) of 
the petition. 

(2) Admits the allegations contained in paragraph (2) of 
the petition. 

(3) Admits the allegations contained in paragraph (3) of 
the petition. 

(4) (a) Denies that the respondent committed the errors 
alleged in paragraph (4) (a) of the petition. 

(5) (a) Denies each and every material allegation of 
fact contained in subparagraphs (a) of paragraph (5) of 
the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore expressly ad¬ 
mitted, qualified or denied. 

Wherefore it is prayed that the petition be denied. 

! (Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

L. W. CREASON, 

Special Attorney, 

Bureau of Internal Revenue. 
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11 Filed Apr. 14, 1930. 

United States Board of Tax Appeals] 
Docket No. 46768. 


Elmore Milling Company, 52 Main Street, Onqonta, New 

York, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. ! 

The petitioner, by leave of the Board first had and ob¬ 
tained, submits herewith its amended petition for a redeter¬ 
mination of the deficiency set forth by the Conjmissioner 
of Internal Revenue in his notice of deficiency IT:AB:C-7 
JKMB-60D, dated November 21, 1929, and as a basis of its 
proceeding alleges as follows: 

(1) The petitioner is a corporation existing under and 
by virtue of the laws of the State of New York yith prin¬ 
cipal place of business at 52 Main Street, Onednta, New 
York. 

i 

(2) The notice of deficiency (a copy of which i^ attached 
and marked Exhibit A) was mailed by registered mail to 
the petitioner on November 21,1929. 

(3) The taxes in controversy are income taxeb for the 
calendar year 1927 and for $2,374.08. 

(4) The determination of tax set forth in the s&id notice 
of deficiency is based upon the following errors : 

(a) The respondent erred in disallowing as a deduction 
from income in 1927, depreciation amounting to $|7,585.76. 

(b) The respondent erred in failing to allow deprecia¬ 
tion on assets owned by the predecessor partnership ac¬ 
quired prior to 1913, and acquired by the petitioner upon 

incorporation. 

12 (c) The respondent erred in relying x^pon the 

statement in the Revenue Agent’s report da[ted July 
12, 1929 covering the year 1927 that 4 ‘improvements were 
fully depreciated.” 

2—6021a 
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(5) The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(a) Normal production in the mill for grinding is 17,000 
tons per year, working twelve hours per day. In 1927 by 
working nights, the petitioner corporation showed a pro¬ 
duction of 25,178 tons. Because of this overtime produc¬ 
tion, the mill machinery depreciated at a greater rate than 
ten per cent, and the petitioner claims fifteen per cent. 

The petitioner began business as a corporation January 
1, 1926 at which time it acquired the business of the pred¬ 
ecessor partnership. 

The plant is operated on its own water power system and 
most of the machinery, dynamos, etc., in connection with 
the power plant, was not on the books of the predecessor 
partnership, for depreciation purposes. 

Petitioner’s mills contain the best milling, mixing and 
cleaning machinery available, and it is in every sense a 
modern plant, kept so by the installation of improved ma- 
chinerv. 

The respondent is in error in contending that the ma¬ 
chinery is fully depreciated at the beginning of the year be¬ 
fore the Board, and in his statement that the greater part 
of the machinery was acquired prior to 1917. 

(b) The Elmore Milling Company was incorporated late 
in 1925, but did no business as a corporation until January 
1, 1926 at which time the corporation took over all of the 
assets and liabilities of the former business which was 
owned by a co-partnership consisting of E. W. Elmore, Mrs. 
E. W. Elmore, his wife, and E. P. Elmore. The co-partner¬ 
ship had assets not on the books which consisted of a 
wooden dam built in 1895, the cost of which was charged to 
expense; concrete dam known as the Amberson hollow con¬ 
crete dam built in 1908, of which there is no record of cost; 
four turbine water wheels built prior to 1913, the cost of 
the construction of which was charged to expense; dam one 
hundred fiftv feet in length built in 1895 and the cost 
charged to expense, which dam had a March 1, 1913 value. 
This dam was replaced by a concrete dam in 1924. Bulk¬ 
head at lower dam to control water, built in 1895 and re¬ 
placed by concrete in 1923. The cost of replacement was 
charged to expense. Four turbine wheels still in use, the 
cost of which were charged to expense; two large gener¬ 
ators connecting wheels that transmit power through 
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switchboard installed in 1913 and cost charged to expense; 

concrete reinforcement in the tailrace built in 1908 
13 and cost charged to expense. The aggregate valv.e 
of these assets, not reflected on the books of the co¬ 
partnership, was not less than $250,000.00. 

(c) In 1927 the petitioner expended for replacements to 
depreciable assets $11,250.33 and inasmuch as this amount 
was expended for replacements, the total sum \\fas charged 
to the reserve for depreciation account. 

Wherefore the petitioner prays that this Board may hear 
the proceeding and find the correct tax liability, if any, in 
accordance with the law. 

(Sgd.) JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER, 

Attorneys for Petitioner, 

844 Earle Building, 

Washington, D. C. 

State of New York, 

County of Otsego, ss: 

H. M. Goldsmith, being duly sworn, says thai: he is the 
President of the petitioner above named, that he has read 
the foregoing petition, or had the same read to! him; that 
he is familiar with the statement contained therein, and 
that the facts stated are true, except as to those f^icts stated 
upon information and belief, and those facts he Relieves to 
be true. 

(Sgd.) H. M. GOLDSMITH, 

President. 


Subscribed and sworn to before me this 10th day of April, 
A. D. 1930. 

(Sgd.) GRACE S. BEACpH, 

Notary Public. 


See original petition for deficiency letter and statement. 
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14 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 19, 1930. 

United States Board of Tax Appeals. 

Docket No. 46768. 

Elmore Milling Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, and for answer to the 
amended petition heretofore filed in this appeal, admits and 
denies as follows: 

(1) Admits the allegations contained in paragraph (1) of 
the amended petition. 

(2) Admits the allegations contained in paragraph (2) 
of the amended petition. 

(3) Admits the allegations contained in paragraph (3) of 
the amended petition. 

(4) (a) (b) (c) Denies that the respondent committed 
the errors alleged in subparagraphs (a) (b) and (c) of 
paragraph (4). 

(5) (a) (b) (c) Denies each and every material allega¬ 
tion of fact contained in subparagraphs (a) (b) and (c) of 
paragraph (5) of the amended petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition not hereinbefore ex¬ 
pressly admitted, qualified or denied. 

Wherefore itjis prayed that the amended petition be 
denied. 

(Signed) 1 C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

L. W. CREASON, 

Special Attorney, 

Bureau of Internal Revenue. 



13 


GUY T. HELVERING, COMMR. OF INT. REVENUE. 

15 Filed Feb. 18, 1931. 

United States Board of Tax Appeals. 

Docket No. 52972. 

Elmore Milling Company, 52 Main Street, Oneo 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. j 

The above-named petitioner hereby petitions fojr a rede¬ 
termination of the deficiency set forth by the Cominissioner 
of Internal Revenue in his notice of deficiency IT:AR:N-3 
PWL-60D, dated January 26, 1931, and as a baiis of its 
proceeding alleges as follows: 

(1) The petitioner is a corporation with principal office 
and place of business at Oneonta, New York. 

(2) The notice of deficiency (a copy of which is attached 

and marked Exhibit “A”) was mailed to the petitioner on 
January 26,1931. ! 

(3) The taxes in controversy are income taxesl for the 

calendar year 1928 and for $9,363,72. j 

(4) The determination of tax set forth in the sa}d notice 

of deficiency is based upon the following errors: | 

(a) The respondent erred in disallowing as a deduction 
for the year 1928 the sum of $1,334.13 representing depre¬ 
ciation. 

(b) The respondent erred in failing to allow deprecia¬ 
tion on assets owned by the predecessor partnership ac¬ 
quired prior to 1913 and acquired by the petitioner upon 

incorporation. 

16 (c) The respondent erred by disallowing as a loss 
for the year 1928 the sum of $71,019.08. 

(5) The facts upon which the petitioner reliesi as the 

basis of this proceeding are as follows: | 

(a) Normal production in the mill for grinding ii 17,000 ^ 
tons per year, working twelve hours per day. In 1928 by 
working nights, the petitioner corporation showed a pro- 



14 


ELMORE MILLING COMPANY VS. 


duction of 25,178 tons. Because of this overtime produc¬ 
tion, the mill machinery depreciated at a greater rate than 
ten per cent, and the petitioner claims fifteen per cent. 

The petitioner began business as a corporation January 
1, 1926, at which time it acquired the business of the prede¬ 
cessor partnership. 

The plant is operated on its own water power system 
and most of the machinery, dynamos, etc., in connection 
with the power plant was not on the books of the prede¬ 
cessor partnership for depreciation purposes. 

Petitioner’s mills contain the best milling, mixing and 
cleaning machinerv available, and it is in everv sense a 
modern plant, kept so by the installation of improved ma¬ 
chinery. 

The respondent is in error in contending that the ma¬ 
chinery is fully depreciated at the beginning of the year 
before the Board, and in his statement that the greater 
part of the machinery was acquired prior to 1917. 

(b) The Elmore Milling Company was incorporated late 
in 1925, but did no business as a corporation until Jan¬ 
uary 1, 1926, at which time the corporation took over all 
of the assets and liabilities of the former business which 
was owned by a co-partnership consisting of E. W. Elmore, 
Mrs. E. W. Elmore, his wife, and E. P. Elmore. The co¬ 
partnership had assets not on the books which consisted 
of a wooden dam built in 1895, the cost of which was 
charged to expense; concrete dam known as the Amberson 
hollow concrete dam built in 1908, of which there is no 
record of cost; four turbine water wheels built prior to 
1913, the cost of the construction of which was charged to 
expense; dam one hundred fifty feet in length built in 1895 
and the cost charged to expense, which dam had a March 
1, 1913 value. This dam was replaced by a concrete dam 
in 1924. Bulkhead at lower dam to control water built 
in 1895 and replaced by concrete in 1923. The cost of re¬ 
placement was charged to expense. Four turbine wheels 
still in use, the cost of which were charged to expense; 
two large generators connecting wheels that transmit 
power through switchboard installed in 1913 and cost 
charged to expense; concrete reinforcement in the 
17 tailrace built in 1908 and cost charged to expense. 
The aggregate value of these assets, not reflected 
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on the books of the co-partnership, was not less than 
$250,000.00. 

(e) These losses represent loans for investment carried 
on the partnership books at the date of incorporation, Jan¬ 
uary 1, 1926. These accounts were included ih Bill of 
Sale to the corporation and shown on the opening’ jour¬ 
nal entry. 

Wherefore the petitioner prays that this Bdard may 
hear the proceeding* and find the correct tax liability, if 
any, in accordance with the law. 

(Sgd.) JOHN E. HUGHES, 

(Sgd.) WILLIAM COGGER, 

Counsel for Petitioner, 

844 Earle Building, 

Washington, D. C. 

State of New York, 

County of Otsego, ss: 


H. M. Goldsmith, being duly sworn, says that he is the 
President of the Petitioner above named; that he pas read 
the foregoing petition, or had the same read to him; that 
he is familiar with the statements contained therein, and 
that the facts stated are true, except as to those facts 
stated to be upon information and belief and thdse facts 
he believes to be true. 


(Sgd.) H. M. GOLDSMITH, 

President. 

I 

Subscribed and sworn to before me this 12th day of Feb¬ 
ruary, A. D. 1931. 

(Sgd.) GRACE S. BEACH, 

[seal.] Notary public. 

18 Exhibit “A”. 


IT :AR :A-3. PWL-60D. i 

Mailed Jan. 26, 1931. 

Elmore Milling Company, Incorporated, 

52 Main Street, 

Oneonta, New York. 

Sirs: 

You are advised that the determination of your tax lia- 
bilitv for the vear 1928 discloses a deficiencv of $9,363.72, 
as shown in the statement attached. 
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In accordance with section 272 of the Revenue Act of 

1928, notice is hereby given of the deficiency mentioned. 

Within sixty days (not counting Sunday as the sixtieth 

day) from the date of the mailing of this letter, you may 

petition the United States Board of Tax Appeals for a 

redetermination of vour tax liabilitv. 

•> •/ 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing thei accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 

deficiencv. 

* 

Respectfully, 

; DAVID BURNET, 

Commissioner , 

i By W. T. SHERWOOD, 

Acting Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 

19 Statement. 

IT: AR :A-3. PWL-60D. 

In re Elmore! Milling Company, Incorporated, 52 Main 

Street, Oneonta, New York. 


Year. Tax liability. Tax assessed. Deficiency. 

1928. $15,849.20 $6,485.48 $9,363.72 


The report of the internal revenue agent in charge, 
Buffalo, New York, dated August 9, 1930, a copy of which 
has been furnished you, showing in detail the determina¬ 
tion of the deficiency has been approved by this office and 
by reference is hereby made a part of this letter. 

Careful consideration has been accorded your protest 
dated November 6, 1930, in connection with the agent’s 
findings and the report of the conference held with your 
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representative on November 25, 1930, in the office of the 
agent in charge. The adjustments recommenced by the 
agent have been approved by this office. 

A copy of this letter has been forwarded to your repre¬ 
sentative, Mr. Forrest E. Ferguson, 816 Chimes Building, 
Syracuse, New York, in accordance with the authorization 
contained in the power of attorney on file in thij^ office. 

FB-3. | 

20 [Stamp:] United States Board of Tax! Appeals. 

Filed Mar. 12, 1931. [ 

United States Board of Tax' Appeals. 

Docket No. 52972. 

. 

Elmore Milling Company, 52 Main Street, Oneoijta, N. Y., 

Petitioner, 

v I 

Commissioner of Internal Revenue, Respondent. 

Answer . 

i 

Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charestj General 
Counsel, Bureau of Internal Revenue, and for answer to the 
petition heretofore filed in this appeal, admits and denies as 
follows: | 

(1) (2) and (3). Admits the allegations contained in 
paragraphs (1) (2) and (3) of the petition. 

(4) (a) (b) and (c). Denies that the respondent com¬ 

mitted the errors alleged in subparagraphs (a) (b) and (c) 
of. paragraph (4) of the petition. I 

(5) (a) (b) and (c). Denies each and every material 

allegation of fact contained in subparagraphs (a) (b) and 
(c) of paragraph (5). j 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore expressly 
admitted, qualified or denied. 

Wherefore it is prayed that the petition be denied. 

(Signed) C. M. CHAREST, | 

General Counsel , 

Of Counsel: Bureau of Internal Revenue. 

L. W. CREASON 
Special Attorney , 

Bureau of Internal Revenue. 

3—6021a 
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21 27 B. T. A. —. 

United States Board of Tax Appeals. 

Docket Nos. 46768 and 52972. 

Elmore Milling Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated November 16, 1932. 

1. Depreciation Allowance. Burden of Proof. —Where 
the taxpayer has claimed certain deductions for deprecia¬ 
tion on its income tax returns for the respective taxable 
vears and the Commissioner has allowed these deductions 
in part and disallowed them in part, and the taxpayer ap¬ 
peals and assigns this action of the Commissioner as error, 
the burden of proof is on petitioner to show that the action 
of the Commissioner was wrong and, if so, what the correct 
base, rates and amounts should be. Reinecke v. Spalding , 
280 U. S. 227. 

2. Depreciation. Basis. Property Acquired from Peti¬ 
tioner's Transferor. —Where petitioner is claiming depre¬ 
ciation deductions on certain depreciable assets used in its 
business during the taxable years, such deductions to be 
based on the March 1, 1913, value of such property while in 
the hands of its transferor, and where petitioner is claim¬ 
ing bad debt deductions on debts acquired from its prede¬ 
cessor, based on cost to such predecessor, the burden of 
proof is on petitioner to show that it acquired these assets 
in a transaction in which neither gain nor loss is recognized, 
because coming with the exception enumerated in section 
203 (b) (4), Revenue Act of 1926. 

3. Bad Debts. —Evidence examined and claims for de¬ 
duction of bad debts allowed in part. The part of bad 
debts deduction claimed, represented by advances made by 

petitioner’s predecessor, not allowed because peti- 

22 tioner has not shown itself entitled to take the same 
basis of cost as its transferor and has not shown 

what its own costs were. The correct basis for loss in such 
cases is not the amount of the accounts at the time they 
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were transferred to petitioner, but the amount o£ their cost 
to petitioner. 0. N. Townsend , 13 B. T. A. 386, followed. 

William Cogger, Esq., for the petitioner. 

L. W. Creason, Esq., for the respondent. 

Respondent determined deficiencies in income tax of 
$2,374.08 for 1927 against petitioner and $9,363.72 for 1928. 
Petitioner appealed and assigned certain errors which will 
be stated in detail in the Opinion which follows. 

Findings of Fact. 

Petitioner is a corporation organized under t|ie laws of 
New York in 1925, and began business January lj, 1926. It 
was and is engaged in the milling and sale of fjour, feed, 
cement and fertilizer. Its principal office is at| Oneonta, 
New York. The business was mainly wholesale, tut it con¬ 
ducts several branch retail stores in the State of New York. 

From 1910 to January 1,1926, the business was conducted 
as a partnership, which was composed of E. WL Elmore, 
his wife Florence G. Elmore, and their son, Earl P. Elmore. 

In December, 1925, the partnership, Elmore Milling Com¬ 
pany, made an offer to the Elmore Milling Company, Inc., 
to sell and transfer to it all the assets of the partnership in 
consideration for all the stock of the corporation to be is¬ 
sued in accordance with the offer and in further con- 
23 sideration of the corporation assuming all the out¬ 
standing liabilities of the partnership. This offer 
was as follows: 

We, the undersigned being all the members of the firm of 
Elmore Milling Company, a copartnership owning and con¬ 
ducting a feed, grain and milling business in Oneonta, Mor¬ 
ris and Davenport, N. Y., do hereby submit the folio wing- 
offer for your consideration and acceptance: 

We do hereby offer to sell and transfer to your corpora¬ 
tion on January 2nd, 1926, by a good and sufhcieht bill of 
sale, the above mentioned business, including all ojir right, 
title and interest in and to the same, the good-will thereof, 
the leases, stocks on hand, in transit and in process hf manu¬ 
facture, tools, machines, fixtures, appurtenances, vehicles, 
trademarks, trade-names, brands, formulae, books, tills and 
accounts receivable, contracts, orders, cash in bank and on 
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hand and personal property of every kind used in the con¬ 
duct of said business and owned bv said firm at that time; 
and all real estate then owned bv said firm; the said Edwin 
W. Elmore also offers to sell and transfer unto vour cor- 
poration all the real estate used by said copartnership in 
Otsego and Delaware counties and the premises known as 
the Bowdish property adjoining the mill of said copartner¬ 
ship and located at the corner of Main Street and Neahwa 
Place in Oneonta, a good and sufficient warranty deed of 
said premises to be given on or before July, 1926, and pos¬ 
session of said premises to be had by said corporation from 
January first,i 1926, to accept in full payment for said 
properties Five Thousand (5,000) shares of the capital stock 
of your company and also the assumption by your com¬ 
pany of our outstanding indebtedness. 

If this offer is accepted, 4,495 shares of said stock are to 
be issued to Edwin W. Elmore, his nominees or assigns, 
500 shares to Earl P. Elmore and 5 shares to Harrv M. 
Goldsmith. 

(Sgd.) i EDWIN W. ELMORE. 

“ FLORENCE C. ELMORE. 

“ i EARL P. ELMORE. 

Dated December —, 1925. 

24 This offer was accepted by the corporation and the 
following Bill of Sale was executed on January 2, 
1926, by the three partners, Edwin W. Elmore, Florence C. 
Elmore and Earl P. Elmore: 

Know all men by these presents, that we, the under¬ 
signed, composing the firm of Elmore Milling Company, a 
copartnership doing business at Oneonta, N. Y., and else¬ 
where, for and in consideration of the delivery to us, or our 
nominees of 5,000 shares of the capital stock of the Elmore 
Milling Company, Inc., and the assuming of said firm’s in¬ 
debtedness and obligations by said corporation, do hereby 
sell and transfer unto said corporation, its successors and 
assigns, the business of said copartnership, including all 
our right, title and interest in and to the same, the good-will 
thereof, the leases, stock on hand, in transit and in process 
of manufacture, tools, machines, fixtures, appurtenances, 
vehicles, trademarks, trade-names, brands, formulae, books, 
bill- and accounts receivable, contracts, orders, cash in bank 
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and on hand and every kind of personal property used in 
the conduct of said business and owned by said firm. 

In opening the petitioner’s books on January j2, 19*26, the 
following accounts were included as assets transferred from 
the preceding partnership: 

G. H. Elmore, personal.$23,925.99 

E. W. Rucker, special. 11,696.43 

E. W. Rucker, personal. 5,525.48 

Investment, Oneonta Storage Battery Company. . 23,209.55 

i 

Between January 2, 1926, and December 24, }928, when 
these accounts were charged off, additional dirges were 
added to G. H. Elmore, personal; E. W. Rucker, special, 
and Investment, Oneonta Storage Battery Company ac¬ 
counts, resulting in the following totals: 

G. H. Elmore, personal .$25,485.99 

E. W. Rucker, special . 15,957.61 

Investment, Oneonta Storage Battery Company. . 24,050.00 

25 Petitioner deducted these accounts from its income 
in its 1928 tax return as debts ascertained to be 
worthless in the taxable year and charged off at tlje close of 
such vear. These deductions were disallowed bv the 
respondent. 

G. H. Elmore Account. 

I 

G. H. Elmore was a brother of E. W. Elmorej, and the 
uncle of Earl P. Elmore. He was a consulting engineer and 
inventor of machines for removing scale from st^am boil¬ 
ers, washing coal, and other appliances used on njiachinery 
in the mining industry. In need of money to manufacture 
and market his inventions, advances bv wav of loans to 
him were made by the Elmore partnership, and by the peti¬ 
tioner after it succeeded the partnership. G. H. Elmore 
was active in the prosecution of his profession and the 
manufacture and sale of his machines, which were sold to 
and used by a number of factories and mines, up to and 
through part of the year 1928, but the business vjas not a 
financial success. His health broke down in 1928, resulting 
in his death during the next year. On December 24, 1928, 
petitioner’s officers determined that the account was un- 
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collectible and charged it off to profit and loss. Petitioner 
has never collected anything on said account. The account 
was worthless when charged off in 1928. 

E. W. Rucker Accounts. 

E. W. Rucker was the son-in-law of E. W. Elmore, and 
brother-in-law of Earl P. Elmore. He was in the stock 
and bond brokerage business in St. Louis, Missouri, 

26 at the time he married the daughter of E. \V. El¬ 
more. Desiring to have his daughter reside near him 

and wishing his son-in-law to enter and learn the milling 
and feed business, E. W. Elmore induced Rucker to come to 
Oneonta and enter the business as an employee on a salary 
basis. This was prior to October 31, 1923, during the ex¬ 
istence of the partnership. The two accounts with E. W. 
Rucker appear on the books of both the partnership and the 
petitioner, one marked “Special” and the other “Per¬ 
sonal.” There is evidence to the effect that the “Special” 
account represents amounts overdrawn by Rucker over the 
amount of his salary, and that after he severed his con¬ 
nection with the partnership in 1924, the “Personal” ac¬ 
count was opened and represented loans or advancements 
made to him. The accounts themselves contradict this in 
some particulars. The “Personal” account shows that 
it was opened prior to October 31, 1923, and that on that 
date there was a debit of $2,941.14. It continued to June 
25, 1924, consisting of cash items advanced to Rucker and 
his wife and a number of bills for household expenses paid 
by the partnership and charged to Rucker, amounting in all 
to $5,525.48. The “Special” account appears to have been 
opened June 27, 1924, on the partnership books and con¬ 
tinues until April 9, 1927, amounting to $15,957.61, and con¬ 
sists of the same character of items as the “Personal” ac¬ 
count, viz., cash and payment of household and personal ex¬ 
penses. There is no evidence as to the amount of Rucker's 
salary while he was an employee of petitioner. About 1924, 
he left the employment of the partnership and joined G. H. 
Elmore in the promotion and sale of his inventions, and con¬ 
tinued in this employment up until the breakdown of 

27 G. H. Elmore’s health in 1928. After the death of 
E. W. Elmore, his father-in-law, officers of the peti¬ 
tioner approached Rucker for a settlement, which Rucker 
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declined and denied the debt, claiming that when he moved 
from St. Louis to Oneonta, New York, his father-in-law 
agreed and promised to take care of him and his family 
financially. No steps have been taken to force collection. 
Both the E. W. Rucker special account and the E. W. Rucker 
personal account were charged off as worthless December 
24, 1928. Rucker had no means other than his earnings, and 
the evidence is to the effect that these earnings \jere small 
and were terminated altogether, at least temporarily, by 
the breakdown of the health of G. H. Elmore in 19^8. These 
debts were ascertained to be worthless by petitioner in 1928, 
the vear in which they were charged off. 

Oneonta Storage Battery Company Account. 

The Oneonta Storage Battery Company was a corpora¬ 
tion organized in 1922 for the purpose of making and sell¬ 
ing storage batteries. Its plant adjoined that of petitioner. 
E. W. Elmore, at the time of his death, owned 1,010 shares 
of its capital stock and the petitioner owned 247 shares. 
Petitioner has been allowed its loss on the stock in 1928. 
The losses on the stock are not included in any way in the 
$24,050 investment account now claimed as a deduction. 
The account comprises charges for cash advanced^ for heat 


and power furnished, and various other items, and was 
labeled ‘‘Investment Account.” It was started spme time 
previous to October 31,1923, and continued to December 31, 

1927, when it was transferred to the Estate of hj. W. El¬ 
more on advice of counsel. It was returned to petitioner’s 
accounts July 31, 1928. The account was the property of 

petitioner. The name of the Oneonta Storage Bat- 
28 tery Company was changed to Kalo Storage Battery 
Corporation at some time prior to 1928 and the busi¬ 
ness continued under the latter name, and on Aiigust 18, 

1928, it was adjudged a bankrupt by the United States 
District Court for the Northern District of New York, and 
it was clear in 1928 that the creditors and stockholders 
would receive nothing. They have received nothing. The 
account was charged off as worthless by petitioner Decem¬ 
ber 24, 1928, and was worthless at the time charged off. 

Depreciation. 

Petitioner, in keeping its accounts, failed to set up on its 
books certain fixed assets comprising its water power sys- 
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tem and machinery, much of which was acquired and in¬ 
stalled by the previous partnership prior to March 1, 1913. 
Petitioner did not claim depreciation deductions on these 
assets in its income tax returns for 1927 and 1928, but now 
claims depreciation deductions on said items. The follow¬ 
ing assets were owned by petitioner’s predecessor, the 
partnership, on March 1, 1913, were still in use in petition¬ 
er’s business during the taxable years, had a value on March 
1,1913, and a remaining useful life as follows: 



Value 

Remaining 
useful life 
after 

Name of asset. 

Mar. 1.1913. 

Mar. 1.1913. 

Baxter Dam 

$16,206.07 

50 vears 

Retaining Wall north of Baxter 
Dam . 

470.64 

25 “ 

City Reservoir Spillway over 
canal and Head Gates . 

2,507.39 

33 1/3 4 ‘ 

Trash rack and raceway to 
penstock . 

1,140.22 

331/3 “ 

Tailrace bulkheads . 

2,196.62 

50 

Flush rack and flume . 

267.00 

50 

Penstock and flume. 

5,079.79 

25 “ 

4-Water Wheels and Governor 

3,316.96 

25 

Mechanical Transmission . 

696.60 

25 


29 Opinion. 

Black: At the hearing of these proceedings, the parties 
entered into a stipulation by which it was agreed that the 
net income of petitioner for 1927, as shown by the deficiency 
notice, should be reduced $4,793.94 on account of certain 
repair expenses incurred by petitioner in that year, and that 
the net income of petitioner for 1928, as shown by the de¬ 
ficiency notice* should be increased by the sum of $1,049.84, 
being an adjustment made necessary by the allowance of 
$4,793.94 deductions from 1927 income. Effect should be 
given to this stipulation in a redetermination of the de¬ 
ficiencies. 

The remaining issues for our determination are: (1) did 
the Commissioner err in disallowing as deductions for the 
years 1927 and 1928 alleged depreciation in the amounts of 
$17,585.76, and $13,341.13,'respectively, or any part thereof; 
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(2) did the Commissioner err in not allowing additional de¬ 
preciation on machinery and construction usejd in peti¬ 
tioner’s power plant for both 1927 and 1928; a)id (3) did 
the Commissioner err in not allowing alleged looses in the 
aggregate amount of $71,019.08 for the year 192$. We will 
discuss these issues in their order. 

1. On its income tax return for the year 1927, petitioner 
claimed depreciation of $30,710.15. Of this amouilt respond¬ 
ent allowed $13,124.39 and disallowed $17,585.76.! On its in¬ 
come tax return for the year 1928, petitioner claimed de¬ 
preciation of $28,024.71. Of this amount respondent al¬ 
lowed $14,683.58 and disallowed $13,341.13. Petitioner as¬ 
signed as error in his petition this action of the Commis¬ 
sioner, but at the hearing offered no evidence showing or 
tending to show that the base or rates us^d, or the 
30 amounts of depreciation determined and allowed by 
the Commissioner for either of the vearis 1927 or 
1928 on the property claimed by petitioner, were vfrong and, 
if so, what the correct base, rates and amounts (should be. 
Therefore, the amounts determined and allowed b\f the Com¬ 
missioner are presumed to be correct and shoijild stand. 
Botany Worsted Mills v. United States, 278 jj. S. 282; 
Reinecke v. Spalding, 280 U. S. 227. 

2 and 3. But petitioner claims that it is entitle^ to addi¬ 
tional depreciation other than that claimed in its returns 
filed for 1927 and 1928 on property which petitioner used 
in its business during the taxable years, but which was not 
carried as assets on its books, but was acquired b[y it from 
its predecessor, the partnership of Elmore Milling Com¬ 
pany, and which was owned by said partnership bn March 
1, 1913, and had the value and remaining useful life on 
March 1, 1913, which we have found in our Findings of 
Fact. Before we discuss this contention of petitioner we 
must determine a very important factor in this cas]e. 

Petitioner is only entitled to use the basis of cost (in this 
instance March 1, 1913, value) of its predecessor partner¬ 
ship, Elmore Milling Company, upon a showing that the 
transfer of assets from the partnership to the corporation, 
which took place January 2, 1926, was a nontaxabjle trans¬ 
action under the Revenue Act of 1926. The same situation 
exists as to the losses claimed on bad debts transferred by 
the partnership to the corporation on said date. Petitioner 

4—6021a 
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has not shown the cost of the property in question to it at 
the time the partnership transferred it to the corporation, 
but has confined itself to showing the March 1, 1913, value 
of certain physical assets owned by the partnership on 
March 1, 1913, and the amounts of money advanced by the 
partnership on the several accounts on which losses 

31 are claimed. This is all well enough in the event 
petitioner is entitled to take the same basis of cost 

or March 1, 1913, value that its predecessor partnership 
would be entitled to take, were it before us. In such a case 
we have sufficient evidence before us to determine the de¬ 
preciation deduction to which petitioner is entitled on these 
additional assets now being discussed and to determine the 
losses incurred by petitioner by reason of the bad debts 
charged off in 1928. 

But if petitioner is not entitled to take the same basis 
of cost or March 1, 1913, value that the predecessor part¬ 
nership was entitled to take, then we must disallow peti¬ 
tioner any depreciation on the particular assets in ques¬ 
tion, because it has failed to offer anv evidence as to the 
cost of such depreciable assets to petitioner, and we must 
also disallow the loss claimed on the bad debts in question 
to the extent of the amounts due at the time the debts were 
transferred to the corporation by the partnership, because 
petitioner has not offered any evidence of cost to the cor¬ 
poration of these debts at the time they were transferred 
to it by the partnership. It is the general rule under the 
Revenue Act of 1926 that the basis of depreciation on assets 
acquired by a taxpayer after March 1, 1913, is cost. Like¬ 
wise the basis! for loss on accounts and notes receivable 
and investments acquired after March 1, 1913, sold or other¬ 
wise disposed of, is cost. There are certain exceptions to 
this general rule. These exceptions are contained in Sec¬ 
tions 203 and 204 of the Revenue Act of 1926. 

If the facts in the instant case present an exception to 
the general rule above stated, it is because the trans- 

32 fer from the partnership to the corporation, which 
took place January 2, 1926, falls within the provi¬ 
sions of Section 203 (b) (4) of the Revenue Act of 1926, 
which reads: 

Xo gain or loss shall be recognized if property is trans¬ 
ferred to a corporation by one or more persons solely in 
exchange for stock or securities in such corporation and 
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immediately after the exchange such person or persons are 
in control of the corporation; but in the case of an exchange 
by two or more persons this paragraph shall apply only if 
the amount of the stock and securities received by each is 
substantially in proportion to his interest in the property 
prior to the exchange. [Underscoring supplied.] 

If the foregoing section of the 1926 Act, as applied to the 
facts of the instant case, gives an exception from the ordi¬ 
nary rule governing the recognition of gain or loss, then 
petitioner is entitled to use the transferor’s basi^ of cost 
or March 1, 1913, value in 1927 and 1928 in determining 
depreciation and losses, because Section 204 (a) (8) of the 
Revenue Act of 1926 reads: 

I 

If the property (other than stock or securities in a cor¬ 
poration a party to a reorganization) was acquired after 
December 31, 1920, by a corporation by the issuance of its 
stock or securities in connection with a transaction de¬ 
scribed in paragraph (4) of subdivision (b) of section 203 
*, then the basis shall be the same as it would be 
in the hands of the transferor, * * *. j 

To the same effect is Section 113 (a) (8) of the Revenue 
Act of 128, which of course governs the taxable year 1928. 

It will be noted that there is a provision in Section 203 
(a) (4) which says that the paragraph shall apply only in 
the event that the amount of the stock and securities re¬ 
ceived bv each of the transferors is substanl iallv in 

• r 

33 proportion to his interest in the property pribr to the 
exchange. The transferors of the property) in the 
instant case were the three partners of the Elmore Milling 
Company, viz., Edwin W. Elmore, Florence C. Elmbre and 
Earl P. Elmore. Each of these transferors did not receive 
an amount of stock in the newly organized corporation, 
Elmore Milling Company, Inc., substantially in proportion 
to his interest in the property prior to the exchange. The 
evidence shows that 4,495 shares of said stock were issued 
to Edwin W. Elmore, 500 shares to Earl P. Elmore, and 5 
shares to Harry M. Goldsmith (not a partner). No shares 
of stock were issued to Florence P. Elmore, one of the 
partners making the transfer. Hence, we hold that peti¬ 
tioner has failed to prove that the transfer of assets from 
the partnership to the corporation on January 2, 1926, was 
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a non-taxable transaction under the quoted provision of the 
Revenue Act of 1926. This being true, it follows that peti¬ 
tioner is not entitled to take transferor’s basis of cost for 
purposes of determining depreciation and the calculation of 
losses for the years 1927 and 1928 under the provisions of 
sections 204 (a) (8) of the Revenue Act of 1926 and 113 (a) 
(8) of the Revenue Act of 192S. If petitioner is not entitled 
to take depreciation and to calculate losses on the basis of 
cost to its transferor, the partnership, then the only basis 
on which these can be allowed is that of cost to petitioner. 
We have no evidence on that point. 

When debts are acquired by one person from another 
and subsequently have to be charged off as worthless, the 
basis is not the amount of the debts, but their cost to the 
taxpayer, and, there being no proof of such cost, no deduc¬ 
tion, either as a loss or a bad debt, can be allowed. 
34 0. N. Townsend, 13 B. T. A. 3S6; Skinner v. Eaton, 

34 Fed. (I2d) 576; Ayer v. Blair, 26 Fed. (2d) 547. 

We, therefore, hold that petitioner has failed to show it¬ 
self entitled to take the additional depreciation claimed by 
it on certain depreciable assets owned by its predecessor, 
March 1, 1913, and to show itself entitled to take as losses 
or bad debt deductions the accounts hereinbefore referred 
to, to the extent of the amounts that existed at the time they 
were transferred to petitioner on January 2, 1926. 

To the extent that said accounts were increased bv ad- 
ditional advancements made by petitioner, after it acquired 
them, the situation is different. The cost of these advance¬ 
ments would be the additional amount of money which pe¬ 
titioner expended and we have evidence as to these amounts. 
Petitioner advanced on the G. H. Elmore, personal ac¬ 
count, after the transfer $1,560; on the E. W. Rucker, spe¬ 
cial, $4,261.18, and on the Oneonta Storage Battery Co. In¬ 
vestment Account, $840.45. We will now take up these ac¬ 
counts and rule on them separately. 

The account carried as G. H. Elmore, personal, repre¬ 
sented advancements made to G. H. Elmore with reasonable 
expectation that he would be able to repay same. A letter 
received from him in 1928 by petitioner was introduced in 
evidence, which shows that he recognized and admitted the 
validity of the debt and was making bona fide efforts to 
pay it. Petitioner’s officers were in constant touch with the 
situation and had hopes of the ultimate success of G. H. 
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Elmore’s inventions, and did not lose such hope? until his 
breakdown in health in 1928, and his cessation ifrom busi¬ 
ness activities, when they determined that the account was 
worthless and charged it off. To the extent of $1,560, this 
bad debt deduction should be allowed. Jones v n Commis¬ 
sioner, 38 Fed. (2d) 550. | 

35 What we have said above concerning (he G. H. 
Elmore personal account largely applies to the E. W. 

Rucker special account. When Rucker quit the employ¬ 
ment ment of Elmore Milling Co., Inc., in 1924, he went with 
G. H. Elmore in the marketing of his various inventions 
and continued with him through the taxable years.j As long 
as G. H. Elmore was in good health and active, there seemed 
to be some prospect that E. W. Rucker would be able to pay. 
True, E. W. Rucker was the son-in-law of E. W Elmore, 
President of petitioner, and the brother-in-law of Earl P. 
Elmore, Vice-President of petitioner, and family transac¬ 
tions of this kind should be carefully scrutinized. That has 
been done in this case and we think the evidence is sufficient 
to show that these advances made to Rucker were hot gifts, 
but loans, and that there was an expectation on the part 
of petitioner that it would be repaid these loans up until 
1928. We hold that the evidence is sufficient to show that 
petitioner ascertained that its E. W. Rucker special ac¬ 
count was worthless in 1928, and that it charged said ac¬ 
count off its books in said year. To the extent that the 
E. W. Rucker special account represented advances made 
to Rucker since petitioner began business in 1926^ the de¬ 
duction should be allowed. This deduction we find to be 
$4,261.18. Gross R. Scruggs , 24 B. T. A. 1174. 

36 The Oneonta Storage Battery Company account 
represented loans for business purposes and did not 

represent gifts. E. W. Elmore was largely interested in 
it as a stockholder, as was petitioner, and the accouht repre¬ 
sents an effort on their part to make the company a|nd their 
stock investment a financial success, and their liopes in 
that regard were not abandoned until the company went 
into bankruptcy in 1928, in which year the account was 
charged off. 

In Wheeler-Fislier Co. v. Commissioner , 54 Fed. (2d) 294, 
it was held that where there has been an identifiablje event, 
such as bankruptcy, during the taxable year, fixing the loss, 
the taxpayer is entitled to take the loss in that yeir. We 
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hold that petitioner is entitled to a loss on the account of 
Investment, Oneonta Storage Battery Company, to the ex¬ 
tent of $840.45 in 1928. 

Reviewed bv the Board. 

Decision will be entered under Rule 50. 

37 United States Board of Tax xVppeals. 

Dockets Nos. 4676S and 52972. 

Elmore Milling Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

On December 15, 1932, respondent filed with the Board 
a computation and notice of settlement under Rule 50 and 
same was set for hearing on January 11, 1933, of which 
hearing petitioner was duly notified as provided under the 
Board’s Rules of Practice. On said date, said computation 
filed by respondent came on for hearing under Rule 50 and 
petitioner did not appear to contest same and did not file 
any alternative computation. The computation filed by re¬ 
spondent has been examined and appears to be in accord 
with the Board’s findings of fact and opinion promulgated 
in this proceeding on November 16, 1932. It is, therefore: 

Ordered and decided that upon redetermination there 
is a deficiency in income tax with respect to the petitioner, 
Elmore Milling Company, for the year 1927, in the amount 
of $1726.90, and for the year 1928, in the amount of $8690.30. 

Enter. 

[Seal of U. S. Board of Tax Appeals.] 

(Signed) EUGENE BLACK, 

Member U. S. Board of Tax Appeals. 


Entered Jan. 23, 1933. 
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38 [Stamp:] United States Board of Tax Appeals. 
Filed Apr. 21, 1933. 

United States Board of Tax Appeals. 

Docket Nos. 46768 and 52972. i 

Elmore Milling Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Agreement for Review by Court of Appeals of tlie District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, th^t the de¬ 
cision of the United States Board of Tax Appeals in the 
above-entitled case, dated January 23, 1933, m^y be re¬ 
viewed by the Court of Appeals of the District of Columbia. 
This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 (d) of the Revenue Act oil 1926. 
(Signed) WILLIAM COGGER, 

( “ ) WILLIAM A. MACEY, I 

Attorneys for Petitioner, 

1016 Earle Building. 

Washington\ D. C. 

C. M. CHAREST, 

Attorney for Respondent. 

39 Filed Apr. 21, 1933. 

United States Board of Tax Appeals. 

j 

Docket Nos. 46768 and 52972. 

Elmore Milling Company, Petitioner, 

■ 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

* 

Petition for Review. 

Comes now the above-named petitioner, by its attorneys 
and respectfully petitions that the decision of this Hon- 
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orable Board in the above-entitled cause be reviewed by 
the Court of Appeals of the District of Columbia in accord¬ 
ance with an agreement made under and pursuant to the 
provisions of Section 1002 (d) of the Revenue Act of 1926. 

Nature of Controversy. 

The Board of Tax Appeals found that the transfer of 
assets from the partnership, Elmore Milling Company, to 
a corporation of the same name on January 2, 1926, was 
not such a transfer as would constitute a non-taxable trans¬ 
action under the provisions of Section 203 (b) (4) of the 
Revenue Act of 1926. 

The petitioner disagrees with this finding of the Board 
of Tax Appeals and contends that the transfer was a non- 
taxable transaction under the provisions of Section 
40 203 (b) (4) of the Revenue Act of 1926. 

The assets in question consisted of water power and 
machinery owned by the partnership at March 1, 1913; and 
also certain accounts receivable on the books of the partner¬ 
ship transferred to the corporation at January 2, 1926. 

The Board found that the following assets were in use 
by the petitioner during the years under review and that 
thev had been acquired by the partnership prior to March 
1, 1913. 



Value 

Remaining 
useful life 
after 

Name of asset. 

Mar. 1.1913. 

Mar. 1.1913. 

Baxter Dam 

$16,206.07 

50 vears 

Retaining Wall north of Baxter 
Dam 

470.64 

25 

City Reservoir Spillway over 
canal and Head Gates . 

2,507.39 

331/3 “ 

Trash rack and raceway to 
penstock. 

1,140.22 

33 1/3 ‘ ‘ 

Tailrace bulkheads . 

2,196.62 

50 

Flush rack and fiume. 

267.00 

50 

Penstock and fiume. 

5,079.79 

25 “ 

4-Water Wheels and Governor 

3,316.96 

25 “ 

Mechanical Transmission . 

696.60 

25 “ 


The petitioner agrees with the finding as above set forth, 
but it disagrees with the Board in its conclusion that peti¬ 
tioner was not entitled to depreciation on these assets for 
the years under review. 
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The Board found that certain accounts receivable car¬ 
ried on the books by the partnership and transferred to the 
corporation on January 2, 1926 and charged off\ the books 
of the corporation in 1928 were not deductible from 

41 income in that vear, on the theory that tile value of 
the accounts were not proved at the date taken over 

by the corporation. 

l 

Assignment of Errors. 

Comes now the petitioner by its counsel and assigns the 
following errors upon the record. 

1. The decision of the Board of Tax Appeals is contrary 
to the law. 

2. The decision of the Board of Tax Appeals i$ contrary 
to the evidence. 

3. The Board erred in holding that petitioner was not 
entitled to use the basis of cost, or March 1, 1913 value 
in computing depreciation on assets owned by the prede¬ 
cessor partnership and transferred to the corporation on 
Januarv 2, 1926. 

4. The Board erred in refusing to hold that the transfer 

of assets from the partnership to the corporation on Jan¬ 
uary 2, 1926 was a non-taxable transaction, under itlie Reve¬ 
nue Act of 1926. | 

5. The Board erred in refusing to hold that t|hc losses 
on accounts receivable transferred by the partnership to 
the corporation on January 2, 1926 were not allowable 
as deductions in 1928, the year they were determined to 

be uncollectible and charged off the books. 

42 For the foregoing reasons the petitioner prays that 

the Honorable, the Court of Appeals of the District 

of Columbia mav review the decision of the Board of Tax 

* 

Appeals and reverse the same, this appeal being under and 
pursuant to the provisions of Section 1002 (d) of i|he Reve¬ 
nue Act of 1926. | 

All of which is respectfully submitted. 

(Signed) WILLIAM COGGER. 

( “ ) WILLIAM A. NEACEY, 

Counsel for Petitioner. 


5—6021 a 
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43 [Stamp:] Filed April 21, 1933. United States 
Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 46768, 52972. 

Elmore Milling Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for the Record. 

The Clerk of the Board, will please transmit and deliver 
to the Clerk of the Court of Appeals of the District of Co¬ 
lumbia, the following documents: 

1. The petition and answer thereto and subsequent docket 
entries of proceedings before the Board. 

2. Findings of Fact, Opinion and Decision of the Board. 

3. Petition for review. 

4. The statement of evidence as settled or agreed upon. 
Withdrawn byi petitioner June 12, 1933. (Signed) William 
Cogger. 

(Sig’d) WILLIAM COGGER, 

( “ ) WILLIAM A. NEACEY, 

1016 Earle Building, 

! Washington, D. C. 

Received a copy of the above and foregoing Record this 
21st day of April, A. D. 1933. 

C. M. CHAREST, 
Counsel for Respondent. 

44 United States Board of Tax Appeals, Washington. 

Docket Nos. 46768 and 52972. 

Elmore Milling Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 43, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 
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In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 7th day of 
July, 1933. 

[Seal Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

45 United States Board of Tax Appeals. 

Docket Nos. 46768, 52972. 

Elmore Milling Company, Petitioner, | 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

I 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding by the Court of Appeals, District of Colombia, be 
and it is hereby extended to July 15, 1933. 

(Signed)* LOGAN MORRIS, 

Member. 


Dated Washington, D. C., June 20, 1933. 

Now, July 11, 1933, the foregoing is certified from the 
record as a true copy. 

[Seal Board of Tax Appeals.] 

B. D. GAMBLp, 

Clerk U. S. Board of Tax Appeals. 


46 In the Court of Appeals of the District of Columbia. 

I 

Elmore Milling Company, Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee. 

Stipulation. 

It is hereby stipulated and agreed by and betvjeen the 
attorney for the Appellant, Elmore Milling Company and 
the attorney for the Appellee, Commissioner of Internal 
Revenue, that the following verification to the Petition for 
Review may be filed in this Court and that the sanjie shall 
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become a part of said Petition, nunc pro tunc, and shall be¬ 
come a part of the Transcript of the Record in the Court 
of Appeals of the District of Columbia, and be printed and 
considered as a part thereof: 

City of Washington, 

District of Columbia , To wit: 

W 7 illiam Cogger, being duly sworn, deposes and says that 
he is attorney for the Petitioner, Elmore Milling Company; 
that he knows the contents of the Petition for Review filed 
in the Clerk’s Office of the United States Board of Tax 
Appeals the 21st day of April, 1933; that to the best of his 
knowledge and belief the statements therein arc true, and 
that the assignments of error are well taken and intended 
to be argued. 

WILLIAM COGGER. 

47 Subscribed and sworn to before me this 12th day 
of July, A. D. 1933. 

[Seal J. Webster Manning, Notary Public, District of 

Columbia.] 

J. WEBSTER MANNING, 
Notary Public , District of Columbia. 

Witness the hands of the said attorneys this 12th day of 
July, A. D. 1933. 

WILLIAM COGGER, 

Attorney for Appellant , 
Elmore Milling Company. 

! E. BARRETT PRETTYMAN, 

Attorney for Appellee , 
Commissioner of Internal Revenue. 

48 [Endorsed:] 6021. Elmore Milling Company, ap¬ 
pellant, v. David Burnet, Commissioner of Internal 

Revenue. Addition to record per stipulation of counsel. 
Court of Appeals, District of Columbia. Filed Jul. 12,1933. 
Henry W. Hodges, Clerk. 

Endorsed on cover: Board of Tax Appeals. No. 6021. 
Elmore Milling Company, appellant, vs. Guy T. Helvering, 
Commissioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 12, 1933. Henrv W. Hodges, 
Clerk. 
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BRIEF FOR THE APPELLANT. 


PREVIOUS OPINION. 

i 

| 

The only previous opinion in this case is that |of the 
Board of Tax Appeals (R. 18-30), which is reported in 
27 B. T. A. 84. 

JURISDICTION. 

This appeal involves income taxes for the year£ 1927 
and 1928, and is taken from the decision of the feoard 
of Tax Appeals entered January 23, 1933 (R. jj. 30). 
The case is brought before this Court for review under 
stipulation of the parties and by petition thereto^ filed 
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April 21, 1933 (R. p. 32), pursuant to the provisions of 
the Revenue Act of 1926, c. 27, Sections 1001-1003, 44 
Stats. 9, 109-no. 

QUESTIONS PRESENTED. 

1. Whether the petitioner was entitled to use the 
basis of cost or March 1, 1913 value in computing de¬ 
preciation on assets owned by the predecessor partner¬ 
ship and transferred to the corporation on January 2. 
1926, or would be compelled to establish the fair mar¬ 
ket value of the stock issued therefor. 

2. Whether the losses on Accounts Receivable trans¬ 
ferred by the partnership to the corporation on Janu¬ 
ary 2. 1926, were allowable as deductions in 1928 the 

vear thev were determined to be uncollectible and 
• • 

charged off on the books'? 

3. Whether the transfer of assets from the partner¬ 
ship to the corporation on January 2, 1926, was a non- 
taxable transaction under the Revenue Act of 1926? 

STATUTES INVOLVED. 

Determination of amount of gain or loss: 

Section 202 * * * (c): “The amount realized from 
the sale or other disposition of property shall be 
the sum of any money received plus the fair mar¬ 
ket value of the property (other than money) re¬ 
ceived/' 

Recognition of gain or loss from sales and exchanges: 

Section 203 (a): “Upon the sale or exchange of 
property the entire amount of the gain or loss, de¬ 
termined under section 202, shall be recognized, ex¬ 
cept as i hereinafter provided in this section/’ 
(Italics added.) 

Section 203 (b) * * * (4): “No gain or loss shall 
be recognized if property is transferred to a cor¬ 
poration by one or more persons solely in exchange 
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for stock or securities in such corpora tibn, and 
immediately after the exchange such person or per¬ 
sons are in control of the corporation; buj; in the 
case of an exchange by two or more persbns this 
paragraph shall apply only if the amount} of the 
stock and securities received by each is ^nbstan- 
tially in proportion to his interest in the property 
prior to the exchange.-’ (Italics added.) 

Basis for determining gain or loss depletion and de¬ 
preciation: 

Section 204 (a): “The basis for determining the 
gain or loss from the sale or other disposition of 
property acquired after February 2S, 1913, jdmll be 
the cost of such property; except that—” i 


* * * 


(7) “If the property (other than stock or securi¬ 
ties in a corporation a party to the reorganization) 
was acquired after Dec. 31, 1917, by a corporation 
in connection with a reorganization, and | imme¬ 
diately after the transfer an interest or control in 
such property of 80 per centum or more regained 
in the same persons or any of them, then thje basis 
shall be the same as it would be in the hands? of the 
transferor, increased in the amount of gain} or de¬ 
creased in the amount of loss recognized to the 
transferor upon such transfer under the law ap¬ 
plicable to the year in which the transfer was 
made. ’' 

(8) : “If the property (other than stock or se¬ 
curities in a corporation a party to a reorganiza¬ 
tion) was acquired after December 31, 192(1 by a 
corporation by the issuance of its stock or Securi¬ 
ties in connection with a transaction described in 
paragraph (4) of subdivision (b) of secticjn 203 
(including, also, cases where part of the consider¬ 
ation for the transfer of such property to tlie cor¬ 
poration was property or money in addition tp such 
stock or securities), then the basis shall be th^ same 
as it would be in the hands of the transferor, in¬ 
creased in the amount of gain or decreased Jn the 
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amount i of loss recognized to the transferor upon 
such transfer under the law applicable to the year 
in which the transfer was made.” (Italics added.) 

FACTS. 

Petitioner corporation w^as organized under the laws 
of the State of New York in December of 1925 and be¬ 
gan business January 1, 1926. From 1910 to January, 
1926, the business was conducted as a partnership which 
was composed of E. W. Elmore, his wife, Florence G. 
Elmore, and their son, Earl P. Elmore. In December, 
1925, the partnership made an offer to the corporation 
to sell and transfer all its assets in consideration of all 
the stock of the corporation to be issued (R. p. 19). 
This offer is set forth in full in the Findings of Fact 
of the Board’s decision (R. pp. 19-20). As a part of 
the offer, it was specified that if accepted, 4495 shares 
of stock were to be issued to Edwin \V. Elmore, his 
nominees or assigns, 500 shares to Earl P. Elmore and 
five shares to Harry M. Goldsmith. 

The Findings of Fact as set forth in the Board’s de¬ 
cision are correct: a question of law only, is raised, 
based ppon the facts as found. 

SUMMARY OF ARGUMENT. 

The Board in its opinion states (R. p. 25): 

“Petitioner is onlv entitled to use the basis of 

*• 

cost (in this instance March 1, 1913, value) of its 
predecessor partnership, Elmore Milling Company, 
upon a showing that the transfer of assets from 
the partnership to the corporation, which took place 
January 2, 1926, was a non-taxable transaction un¬ 
der the Revenue Act of 1926. The same situation 
exists ass to the losses claimed on bad debts trans¬ 
ferred by the partnership to the corporation on 
said date.” 

The above quotation from the Board’s decision con¬ 
tains the nucleus of the question of law involved. 
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Was it necessary for petitioner to offer evidence of 
the value of the stock issued for the partnership assets 

at the date of incorporation? I 

I 

Did the stock in the petitioner corporation at date of 
incorporation have a fair market value? 

These are some of the questions that must be an¬ 
swered in order to determine whether or not tiie peti¬ 
tioner’s case comes within the gain and loss provisions 
of the Revenue Act. Tf, as a matter of law, the stock in 
the newly organized corporation had no “fair market 
value” then, it is contended on the part of the appel¬ 
lant, that the basis for computing depreciation is the 
cost of the assets to the predecessor owner, or the 
March 1, 1913, value. [ 

In Tsivoglou v. United States, 27 Fed. (2d) 504, the 
Court in construing the words “fair market |value” 
said at page 560: 

“The Board of Tax Appeals, in cases cited, has 
evidently proceeded on the theory that, if the prop¬ 
erty received in exchange has no market vgjlue es¬ 
tablished by actual sales, it may proceed to deter¬ 
mine the value of the stock bv ascertaining the 
value of the property represented by the stock, and 
that such value for the purposes of section &02 (b) 
may be deemed the fair market value. Appeal of 
W. Zeigler, Jr., l B. T. A. 186; Appeal of Charles 
T. Plunkett, et al., S B. T. A. 1265. 

“The federal courts, however, have refused to 
sanction this method when it was applied f^r the 
purpose of establishing a gain resulting f^om a 
transfer of property to a corporation in exchange 
for the shares of its stock, there being no rharket 
for the shares. Bourn McLaughlin (D. C.) J 19 F. 
(2d) 148.' •' I 

The above case was affirmed by the Circuit Court. 
See Tsivoglou v. United States, Si Fed . (2d) 70(\. 
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ARGUMENT. 

A decision on the third question presented will decide 
the other tw T o questions. In arguing that the transfer of 
assets from the partnership to the corporation on Jan¬ 
uary 2, 1926, was a non-taxable transaction under the 
Revenue Act of 1926, two points arise for consideration 
as follows: 

1. Did stock in the petitioner corporation at the 
date of incorporation have a fair market value? 

2. Is petitioner corporation entitled to the same 
basis for depreciation as the property would have in 
the hands of the transferor? 

Point One. 

Stock in the petitioner corporation at the date of incor¬ 
poration had no fair market value. 

There is a long line of federal cases holding that 
gain from conveyance of property for stock of family 
corporations which had no market value, does not result 
in taxable income within the meaning of the Revenue 
Act of 1916 , Section 2(a) , as amended by Revenue Act 
of 1917 , Section 1200; Revenue Act of 1918, Section 202 
(b); Revenue Act of 1921, Section 202: Revenue Act of 
1924, Section 202 (c): Revenue Act of 1926 , Section 203. 
So held bv the District Court for the Northern District 
of California in Bourn v. McLaughlin, 19 Fed. (2d) 148. 
The Court said: 

“Gains arising out of dealings in property are 
not taxable, unless they fall within the above defini¬ 
tion of income. This is true, whether the statute 
under which the tax is levied is that of 1916 or 
1926. The explicit recognition of the principle that 
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income is not realized, unless it is received in a 
form which has an equivalent in cash, a realizable 
market value, found in the 1918 and subsequent 
statutes, is not a restriction of the incidence of the 
income tax. It is merely an express statement of 
a principle inherent in the nature of income as rec¬ 
ognized in Eisner v. Macomber, supra, in the state¬ 
ment that income must be ‘a gain, a profit, some¬ 
thing of exchangeable value, proceeding from the 
property.’ ” 

This case was followed by the Circuit Court of Ap¬ 
peals in the Tenth Circuit in O’Meara v. Commissioner, 
34 Fed . (2d) 390, holding that stock which cannot be 
sold for an amount reasonably approximating real 
value, has no market value or exchangeable value in 
determining tax. The Board in this case was reversed. 

In the District Court of Massachusetts in Tsivoglou 
v . United States, 27 Fed. (2d) 564, affirmed, 31 Fed. 
(2d) 706 , it was held that under the income tax statute, 
there is no gain or loss unless property received in 
exchange has value realizable in monev’s worth. 

Also followed bv the District Court of Nebraska in 
Heafey et al. v. Allen, 34 Fed. (2d) 941, in which case 
the facts were very similar to those in the case $t bar. 
There was a partnership, the assets of which were ex¬ 
changed for stock in a corporation. The Court stated 
the particular facts in the case demonstrated thkt the 
substitution of shares of stock in the corporation for 
the shares in the partnership operated to change the 
form of the holdings and not the substance, * * j* and 
they were paper transactions occasioning no gain or 
profit assessable for income tax. 

In Schoenheit et al. v. Lucas, the Circuit Coijirt of 
Appeals for the Fourth Circuit, 44 Fed. (2d) 47\6, re- 
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versed the Board of Tax Appeals ’ holding that in a ease 
where the Board had decided that the taxpayer had 
derived profit from the transfer of real estate to a cor¬ 
poration owned by him, that substance rather than 
form should be given controlling weight. The Court 
stated: 

“Tn a number of cases, involving the transfer of 
individual or family properties to a close corpora¬ 
tion in exchange for stock, it has been held that the 
change was one of form rather than of substance, 
and that the stockholder in effect got nothing which 
he did not alreadv have.” 

4 

Likewise, the Circuit Court of Appeals for the Sec¬ 
ond Circuit in Mount r. Commissioner, 48 Fed. (2d) 
550, held that stock received in exchange for other 
property had no fair market value, notwithstanding the 
presumptive correctness of the Commissioner’s deter¬ 
mination. This case arose in the Board of Tax Appeals, 
1C) B. T. A. 847, and the order of the Board was re¬ 
versed. The Court pointed out: 

“Under the Revenue Act of 1921, Section 202 (c) 
(3), 42 Sfat. 230, such an exchange as this is ex¬ 
plicitly excepted from taxation, and all subsequent 
acts express the same congressional intent; but the 
present case must be adjudged under the language 
of the 1918 act, already quoted. The exchange was 
taxable only if the shares had a “fair market 
value”. This is the clear implication of the statute 
and is the construction adopted by the Regulations. 
Regulations 45, Section 1563. The Board made no 
finding that the shares had a market value; on the 
contrary, it said that no evidence was offered as to 
saleability or market value. As so frequently hap¬ 
pens in tax cases, the Commissioner relies upon the 
presumptive correctness of his determination.” 
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Labrot et al. v. Burnet, 57 Fed. (2d) 413, is; a case 
practically on all fours with the case at bar, with the 
exception that the partnership formed a corporation in 
the year 1921, instead of as in the instant case in 1926. 
This Court in upholding the Board of Tax Ap peals in 
its decision that there was no loss on the transfer of 
the assets to the corporation for its shares of stock, 
held that “substance and not form determines applica¬ 
bility of taxing act to gains and losses, where property 
is transferred to corporation controlled by transfer¬ 
ors.” This Court further stated: 

“Before their conveyance to the company they 
owned together a farm worth approximately $250,- 
000 . 00 . 

“After their conveyance their certificates pf stock 
in the corporation were for all practical pgrposes 
their muniments of title to the same property.” 

In Pinellas Ice dt Cold Storage Co. v. Commissioner , 
57 Fed. (2d) 188, the Circuit Court of Appeals |for the 
Fifth Circuit in construing Section 203 of the Revenue 
Act of 1924, which is in the same language as jsimilar 
sections in the 1926 Act, stated: 

“Section 203 appeared first in the 1924 Revenue 
Act (26 U. S. C. A., Sectino 934). As it is readily 
available, we need not burden the opinion by set¬ 
ting it out in full. Prior thereto the profit result¬ 
ing from all exchanges of property was taxable. It 
is evident that in enacting section 203 Congress in¬ 
tended to exempt from consideration for either 
profit or loss transfers of property which were 
really exchanges of capital assets, and, to a Certain 
extent, to brush aside technicalities in so constru¬ 
ing them. It is equally clear that there was no in¬ 
tention to exempt profit arising from an outright 
sale of property, or an exchange of property, be¬ 
tween corporations where there was in fact j no re 
organization.” 
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This decision was affirmed by the Supreme Court of 
the United States, 287 U. S. 462. 

In the case of Phillips v. United States, 12 Fed. (2d) 
598, the Court in following the rule laid down in Walter 
v. Duffy, 287 Fed. 41, held that various sales of stock 
made on a stock exchange under peculiar conditions 
were not proof of fair market value. In Walter v . 
Duffy, supra, the question of fair market value was 
discussed at some length as follows: 

“Now, what is the market price? What is the 
fair market price of the statute? We say ‘fair’, 
since everv word used bv Congress must be given 
due effect in the construction of this widely applic¬ 
able statute, for obviously, while a stock might be 
bought and sold—and so marketed—and might thus 
be said to evidence some market price, yet it is ob¬ 
vious that Congress by the addition of the words, 
‘fair market price’ certainly meant that not only 
must the market price be ascertained by sales, but 
that sales so made, the circumstances under which 
they were made, the subject-matter of the sales, all 
the attendant circumstances, were to lie considered 
to determine whether such sales served to evidence 
not alone a market sale, but the fair price which 
Congress said should be the statutory start or base 
from which subsequent ‘gain derived’ should be de¬ 
termined. 

“We start then, with the fact that we are here 
dealing with the existence of a market, and a mar¬ 
ket price evidenced by sales in such market: so 
that our first and basic inquiry is whether there ac¬ 
tually was a market for the sale of this insurance 
♦ 

stock. Now, market implies the existence of sup¬ 
ply and demand, for without the existence of either 
factor no market value is shown. Standing alone, 
offers to sell, with no takers, or offers to buy, with 
no sellers, show no such concurring willing action 
of buver and seller as is involved where a market 
is made by buyers and sellers who by their respec- 



tive sales and purchases make a market pri^e which 
the law takes as evidence of value. Now, in the case 
before us, we have a situation where we think the 
existence of a fair determinative, evidential market 
for this particular stock did not exist. That the 
stock of the company was not traded in generally 
is clear. The mutualization in progress, t}he lim¬ 
ited holdings of the stock, its acquisition from time 
to time by those who bought with a view fo hold¬ 
ing and awaiting the action of the mutualization, 
commerciallv were all factors of unusual character, 
and made the valuation different from a market 
created bv buvers willing to buv and sellers willing 
to sell, and where offers to sell challenge the atten¬ 
tion of buyers, and offers to buy challenge the at¬ 
tention of sellers.” j 

Reasons for the enactment of the Gain and Lo^s Pro¬ 
visions. 


As a result of the decision of the Supreme Court of 
the United States in Goodrich v. Edwards, 25.^ U. S. 
527, Congress enacted the gain and loss provision of 
the Revenue Act of 1921. The Board of Tax Appeals 
in Edwin W . Eisendrath r. Commissioner , 28 B. T. A. 

., quotes from the Report of the Ways and Means 

Committee of the House on the Revenue Act of 1921, 
and calls attention to the fact that the Senate Fjinance 
Committee’s report contains similar language. The 
quotation from the Report of the Ways and Means 
Committee is as follows: 

“The bill (subdivision (d), p. 6) provide^ new 
and explicit rules for determining gain of loss 
where property is exchanged for other profperty. 
Under existing law ‘when property is exchanged 
for other property, the property received in ex¬ 
change shall for the purpose of determining gain 
or loss be treated as the equivalent of cash xo the 
amount of its fair market value, if any * * V IProb- 
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ably no part of the present income tax law has been 
productive of so much uncertainty and litigation or 
has more seriously interfered with those business 
readjustments which are peculiarly necessary un¬ 
der existing conditions. Under existing law the 
presumption is in favor of taxation. The proposed 
bill modifies that presumption by providing that on 
an exchange of property for property no gain or 
loss shall he recognized unless the property re¬ 
ceived in exchange has a definite and readily real¬ 
izable market value: and specifies in addition cer¬ 
tain classes of exchanges on which no gain or loss 
is recognized even if the property received in ex¬ 
change has a readily realizable market value.” 
(Italics added.) 


Point Two. 

The petitioner is entitled to the same basis for depre¬ 
ciation as the partnership would have been entitled to. 

In Cameron v. Commissioner, 56 Fed. (2d) 1021, a 
question regarding depreciation allowance arose where 
a member of the partnership had transferred a part of 
his partnership interest to an outside party. The Cir¬ 
cuit Court of Appeals for the Third Circuit hold that 
inasmuch as this arose in Pennsylvania where the law 
provides that the conveyance by a partner of his inter¬ 
est in the partnership does not of itself dissolve the 
partnership, depreciation should be computed upon the 
cost of the assets to the partnership, or, in the case of 
property acquired before March 1, 1913, the fair mar¬ 
ket price or value as of that date. 

Tn the case at bar we have a similar situation, as the 
partnership laws of the State of New York (Partner¬ 
ship Laic, Consolidated Latrs, Chapter 40, Section 5.31 
provide as follows: 
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“A conveyance by a partner of his interest in 
the partnership, does not of itself dissolve tlje part¬ 
nership, nor, as against other partners in the ab¬ 
sence of agreement, entitle the assignee, during the 
continuance of the partnership, to interfere in the 
administration of the partnership business or af¬ 
fairs, or to require any information or account of 
partnership transactions or to inspect the partner¬ 
ship books; but it merely entitles the assignee to 
receive in accordance with his contract, profits to 
which the assigning partner would otherwise be 
entitled.’ ’ 

Tn Planters Gin Co . v. Commissioners , 28 B. T. A. 

., a four party partnership was terminated by the 

death of one of its members. Thereafter two of the sur¬ 
viving partners acquired the interest of the deceased 
member from his estate for less than its book vilue at 
date of decedent’s death. Subsequently all the assets 
of the second partnership were transferred to thq peti¬ 
tioner corporation in exchange for all its capitali stock. 
The Board held it was clear that the corporation was 
entitled to use the basis for depreciation to which the 
second partnership was entitled upon the reorganization 
which follow the acquisition of the deceased member’s 
interest. The Board further found that the acquisition 
of the partnership assets by the corporation for its 
capital stock resulted in no gain or loss and that Sec¬ 
tion 203 (b) (4) and 204 (a) (7) of the Revenue Act of 
1926 applied. 

Tn L. H. Philo Cory. v. Commissioner , 23 B. T. A. 
153, the Board held that for the years 1926 and! 1927, 
the petitioner corporation, formed in 1919 and taking 
over the assets of a partnership, was entitled to com¬ 
pute depreciation on the same basis as used by the part¬ 
nership, viz., cost or March 1, 1913, on assets acquired 
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prior to that date. In this case there were two partners, 

L. H. Philo and A. M. Selbv. The Board found as a 

* 

fact that there was no evidence as to the dissolution 
of the partnership, but that at the time of the acquisi¬ 
tion of the assets by the corporation, L. H. Philo imme¬ 
diately became the owner of all the stock of the peti¬ 
tioner corporation. The Board held that the petitioner 
came within the provisions of Sec. 204 (a) (7) and (c) 
of the Revenue Acts of 1924 and 1926, and that the 
basis for depreciation on assets acquired by the corpo¬ 
ration was the same as in the hands of the transferor. 

Likewise the Board in Carroll v. Commissioner, 27 
B. T. A. 65, held that the basis for depletion or depre¬ 
ciation is the' same as used to determine gain or loss 
from the sale of assets. The Board found this was 
clearly in accordance with the provisions of Sec. 204 of 
the Revenue Act of 1926. 

Tf the assignment of Mrs. Elmore's interest had 
worked a dissolution of the partnership, there might be 
some merit in the Board's contention that “petitioner 
has not shown itself entitled to take the same basis of 
cost as its transferor and has not shown what its own 
costs were CRec. folio 22, p. 18). But under the New 
York law the assignment did not work a dissolution. 

The contract, therefore, could only be construed as an 
equitable assignment by Mrs. Elmore of her interest in 
the partnership. When she dropped out the partner¬ 
ship continued with her inchoate rights in her assignees. 
The father and son held the legal title of the partner¬ 
ship assets up to the time of their transfer to the cor¬ 
poration. It was the father and son who made the trans¬ 
fer, the identity of the partnership continuing up to the 
time of transfer. That Mrs. Elmore joined in the bill 
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of sale out of an abundance of caution was i^ierely a 
superfluous act. Her signature lent no legal Effect to 
the bill of sale, for the agreement she had 
joined in was an equitable assignment by her 
New York law% with father and son still continuing as 
the partners up to the date of the bill of sale[ Their 
interests in the partnership assets were transferred for 
the corporation stock. Mrs. Elmore’s inchoate rights 
followed through and her equitable assignees of those 
rights took the balance of the stock. 

There was but one transfer action from the partner¬ 
ship to the corporation, with all the identical interests 
in the partnership—legal title in father and son, the 
respective interests of father and son, and Mjrs. El¬ 
more’s inchoate rights in her equitable assignees—be¬ 
ing traded for the full issue of the corporation stock. 

We, therefore, contend that there was no gain or loss 
in the transfer and that the Board erred in holding that 
the petitioner did not come within the no gain or loss 
provisions of the act. 

CONCLUSION. 

For the foregoing reasons, it is respectfully submit¬ 
ted, Congress did not intend that the reorganization of 

i 

a business from a family partnership into a clo^e cor¬ 
poration should result in gain or loss where the I assets 
of the partnership were exchanged for stock in tlfe cor- 

i 

poration. The Board of Tax Appeals has taken a rather 
narrow view of the law and should be reversed. 

Respectfully submitted, 

WILLIAM COGGER, 
WILLIAM A. NEACEY, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 

_ 

No. 6021 

Elmore Milling Company, petitioner 

v. 

Guy T. Helyering, Commissioner of Internal 

Revenue, respondent 

ON PETITION FOR REVIEW OF THE DECISION OF THE 
UNITED STATES BOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion in the present case is 
that of the Board of Tax Appeals (R. 18-30), which 
is reported in 27 B.T.A. 84. 

JURISDICTION 

This appeal involves income taxes for the yeirs 
1927 and 1928, in the respective amounts of $1,- 
726.90 and $8,690.30, and is taken from the decision 
of the Board of Tax Appeals entered January 23, 

(i) 
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1933 (R. 30). The case is brought to this Court by 
a petition for review filed April 21,1933 (R. 31-33), 
and under a stipulation of venue in accordance 
with Section 1002 (d) of the Revenue Act of 1926 
(R. 31). This proceeding is authorized by Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9, 109-110 (U.S.C., Supp. VI, Title 26, Sees. 
641-642), as amended by Section 603 of the Reve¬ 
nue Act of 1928, c. 852, 45 Stat. 791 (U.S.C., Supp. 
VI, Title 26, Secs. 64*^645), and Section 1101 of 
the Revenue Act of 1932, c. 209, 47 Stat. 169 
(U.S.C., Supp. VI, Title 26, Sec. 642). 

QUESTION PRESENTED 

This case concerns the petitioner’s proper basis 
for depreciation and losses, but the ultimate ques¬ 
tion is whether petitioner acquired the assets in a 
transaction such as is described in Section 203 (b) 
(4), Revenue Act of 1926, and Section 112 (b) (5), 
Revenue Act of 1928. 

STATUTES INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 203. (b) (4) No gain or loss shall be 
recognized if property is transferred to a 
corporation by one or more persons solely in 
exchange for stock or securities in such cor¬ 
poration, and immediately after the ex¬ 
change such person or persons are in con¬ 
trol of the corporation; but in the case of an 
exchange by two or more persons this para¬ 
graph shall apply only if the amount of the 


stock and securities received by each is | sub¬ 
stantially in proportion to his interest ill the 
property prior to the exchange. (U.S.C. 
App., Title 26, Sec. 934.) 

Sec. 204. (a) The basis for determining 
the gain or loss from the sale or other dis¬ 
position of property acquired after Febru¬ 
ary 28, 1913, shall be the cost of such prop¬ 
erty ; except that— 

***** 

(8) If the property (other than stoclf or 
securities in a corporation a party to a re¬ 
organization) was acquired after December 
31, 1920, by a corporation by the issuance of 
its stock or securities in connection with a 
transaction described in paragraph (4) of 
subdivision (b) of section 203 (including, 
also, cases where part of the consideration 
for the transfer of such property to the cor¬ 
poration was property or money in addition 
to such stock or securities), then the b^sis 
shall be the same as it would be in the habds 
of the transferor, increased in the amount of 
gain or decreased in the amount of lqss 
recognized to the transferor upon such 
transfer under the law applicable to the year 

in which the transfer was made; 

***** 

(c) The basis upon which depletion, ex¬ 
haustion, wear and tear, and obsolescense 

i 

are to be allowed in respect of any property 
shall be the same as is provided in subdivi¬ 
sion (a) or (b) for the purpose of determitn- 
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ing the gain or loss upon the sale or other 

disposition of such property, * * *. 

***** 

(U.S.C.App., Title 26, Sec. 935.) 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

[Sections 112 (b) (5), 113 (a) (8), and 114 (b) 
(1) contain provisions similar to those of the 1926 
Act above quoted.] 

STATEMENT 

Petitioner is a corporation, organized under New 
York laws in 1925 It began business January 1, 
1926 (R. 19). 

From 1910 to January 1, 1926, the business was 
conducted as a partnership, which was composed of 
E. W. Elmore, his wife Florence G. Elmore, and 
their son, Earl P. Elmore (R. 19). 

In December 1925, the partnership, Elmore 
Milling Company, made an offer to the Elmore 
Milling Company, Inc., to sell and transfer to it all 
the assets of the partnership in consideration for 
all the stock of the corporation to be issued in ac¬ 
cordance with the offer and in further considera¬ 
tion of the corporation assuming all the outstand¬ 
ing liabilities of the partnership. This offer was 
as follows: 

We, the undersigned, being all the mem¬ 
bers of the firm of Elmore Milling Company, 
a copartnership owning and conducting a 
feed, grain, and milling business in Oneonta, 
Morris, and Davenport, N.Y., do hereby 
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submit the following offer for your consid¬ 
eration and acceptance: 

We do hereby offer to sell and transfer to 
your corporation on January 2nd, 1926[ by a 
good and sufficient bill of sale, the above- 
mentioned business, including all our fight, 
title, and interest in and to the same, the 
good will thereof, the leases, stocks on hand, 
in transit, and in process of manufacture, 
tools, machines, fixtures, appurtenances, ve¬ 
hicles, trade marks, trade names, brands, 
formulae, books, bills and accounts receiv¬ 
able, contracts, orders, cash in bank and on 
hand, and personal property of every kind 
used in the conduct of said business and 
owned bv said firm at that time; and all real 
estate then owned bv said firm; the I said 
Edwin W. Elmore also offers to sell and 
transfer unto your corporation all the real 
estate used by said copartnership in Otsego 
and Delaware counties and the premises 
known as the Bowdish property adjoining 
the mill of said copartnership and located 
at the corner of Main Street and Neahwa 
Place in Oneonta, a good and sufficient war¬ 
ranty deed of said premises to be giveji on 
or before July 1926, and possession of Isaid 
premises to be had by said corporation from 
January first, 1926, to accept in full pay¬ 
ment for said properties Five Thousand 
(5,000) shares of the capital stock of your 
company and also the assumption by your 
company of our outstanding indebtedness. 
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If this offer is accepted, 4,495 shares of 
said stock are to be issued to Edwin W. 
Elmore, his nominees or assigns, 500 shares 
to Earl P. Elmore and 5 shares to Harry M. 
Goldsmith. 

(Sgd.) Edwin W. Elmore. 

(Sgd.) Florence C. Elmore. 

! (Sgd.) Earl P. Elmore. 

Dated December —, 1925. 

(R. 19-20.) 

This offer was accepted by the corporation and 
the following Bill of Sale was executed on January 
2, 1926. by the three partners, Edwin IV. Elmore, 
FlorencejC. Elmore, and Earl P. Elmore: 

Know all men by these presents, that we, 
the undersigned, composing the firm of El¬ 
more Milling Company, a copartnership do¬ 
ing business at Oneonta, N.Y., and else¬ 
where, for and in consideration of the de¬ 
livery to us, or our nominee, of 5,000 shares 
of the capital stock of the Elmore Milling 
Company, Inc., and the assuming of said 
firm’s indebtedness and obligations bv said 
corporation, do hereby sell and transfer unto 
said corporation, its successors and assigns, 
the business of said copartnership, including 
all our right, title, and interest in and to the 
same, the good-will thereof, the leases, stock 
on hand, in transit and in process of manu¬ 
facture, tools, machines, fixtures, appurte¬ 
nances, vehicles, trade-marks, trade-names, 
brands, formulae, books, bills and accounts 
receivable, contracts, orders, cash in bank 
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and on hand, and every kind of personal 
property used in the conduct of said business 
and owned by said firm. 

(R. 20-21.) 

Petitioner did not carry as assets on its tyooks 
the property acquired from the partnership, aild its 
returns for 1927 and 1928 did not claim deprecia¬ 
tion thereon. When it came before the Boai*d of 

. i 

Tax Appeals, petitioner claimed the right to Addi¬ 
tional depreciation with respect to the property 
acquired from the partnership (R. 25). It showed 
the March 1, 1913, value of the property in the 
hands of the partnership and claimed the right to 

use the same basis (R. 26). Petitioner also claimed 

■ 

the right to a deduction for losses and bad 4ebts 
upon the same basis as the partnership. The B<f>ard 


of Tax Appeals held that petitioner was notj en¬ 
titled to use the same basis for depreciation and 
losses as the partnership. However, it appeared 
from the record that petitioner had made certain 
advances in connection with the bad accounts in 
addition to those made by the predecessor partner¬ 


ship. Accordingly, the Board allowed deductions 
to the extent of these advnces (R. 29-30). Peti¬ 
tioner seeks a review of the decision of the Bolard 
of Tax Appeals. 

SUMMARY OF ARGUMENT 

Petitioner is a separate taxpayer from the prede¬ 
cessor partnership and is not entitled to use i:he 
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same basis as the partnersip, unless it acquired the 
partnership assets in a transaction such as is de- 
eribed in Section 203 (b) (4), Revenue Act of 1926, 
and Section 112 (b) (5), Revenue Act of 1928, 
supra. Where two or more persons transfer prop¬ 
erty to a corporation in exchange for stock or se¬ 
curities, I those sections are applicable only “if the 
amount of the stock and securities received by each 
is substantially in proportion to his interest in the 
property prior to the exchange." Petitioner ac¬ 
quired this property from a partnership composed 
of three individuals. The consideration was the 
petitioner’s stock. Petitioner’s stock consisted of 
5.000 shares and was issued as follows: 

4,495 shares to first partner; 

500 shares to second partner; 

No shares to third partner; 

5 shares to one not a partner. 

(R. 20.) 

We submit it is obvious that the transaction does 
not comply with the statutory provisions upon 
which petitioner relies. 

ARGUMENT 

The decisive question is whether the transfer of 
assets from the partnership to the corporation was a 
transaction such as described in Section 203 (b) (4) 
of the Revenue Act of 1926 and Section 112 (b) (5) 
of the Revenue Act of 1928, supra. There is no 
question in the case of determining gain or loss upon 
the transaction, and petitioner’s argument under 
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Point I is wholly beside the mark. The transfer 
occurred in 1926, while this case involves taxes for 
the years 1927 and 1928. The question is not 
whether the petitioner is to be taxed upon al gain 
in 1926, but whether its basis for depreciation is 
the March 1, 1913, value of the assets then h^ld by 
the predecessor partnership, or whether its basis 
is the cost of the assets to the petitioner. In addi¬ 
tion, the question is presented whether petitioner’s 
basis for certain bad debt and loss deductions is 
limited to the amounts advanced by it, or whether 
its basis is the same as the partnership would have 
had. As heretofore stated, both questions |turn 
upon whether the transaction by which petitioner 
acquired the assets was a transaction such as de¬ 
scribed in the cited sections. If so, petitioner steps 
into its predecessor’s shoes. 

Ordinarily the basis for depreciation is cost. 
Likewise, the deduction for losses and bad debts is 
limited to the taxpayer’s advances. But the statute 
provides an exception to the general rule of which 


petitioner seeks to avail itself. Section 204 


(a) 


(8), Revenue Act of 1926, supra, so far as lierC im¬ 
portant, provides that where a corporation ac¬ 
quired property in connection with a transaction 
described in Section 203 (b) (4), its basis for gain 
or loss shall be the same as it would be in the hands 
of the transferor. Section 204 (c), supra, pro¬ 
vides that the basis for depreciation shall be the 
same as the basis for gain or loss. Accordingly, the 
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ultimate question is whether petitioner acquired its 
property in connection with a transaction such as is 
described in Section 203 (b) (4). That section 
provides as follows: 

No gain or loss shall be recognized if prop¬ 
erty is transferred to a corporation by one or 
more persons solely in exchange for stock or 
securities in such corporation, and immedi¬ 
ately after the exchange such person or per¬ 
sons are in control of the corporation; but in 
the case of an exchange by two or more per¬ 
sons this paragraph shall apply only if the 
amount of the stock and securities received 
by each is substantially in proportion to his 
interest in the property prior to the 
exchange. 

The Revenue Act of 1928 controls petitioner's de¬ 
ductions for 1928. and that statute contains similar 
provisions. See Sections 112 (b) (5), 113 (a) (8), 
and 114 (b) (1). 

It is apparent that the question discussed by pe¬ 
titioner in Point I, that is, whether the stock had a 
fair market value, is not an element to be con¬ 


sidered in determining whether a transaction falls 
within tile scope of Section 203 (b) (4). Peti¬ 
tioner apparently proceeds upon the theory that in 
every transaction where no tax results the trails- 


feree is entitled to the transferor’s basis. This is 


so obviously not the law that petitioner’s Point I 
may be disregarded. 

The Board of Tax Appeals held that the trans¬ 
action by which petitioner acquired its assets does 
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I 

I 

not satisfy the last clause of Section 203 (b) (4), 
because the amount of stock and securities received 
by each partner was not substantially in propor¬ 
tion to his interest in the property prior to the Ex¬ 
change. The Board’s conclusion is borne out by 
the facts, which show that petitioner acquired its 
property by transfer from a partnership consist¬ 
ing of three persons, only two of whom acquired 
petitioner’s stock. The partnership consisted of 
E. W. Elmore, his wife Florence, and their son Earl 

i 

(R. 19). They transferred the partnership proper¬ 
ty to petitioner and petitioner’s stock was issued as 
follows (R. 20, 27) : 

E. W. Elmore, 4,495 shares. 

Earl Elmore, 500 shares. 

Harry M. Goldsmith, 5 shares. 

Accordingly, the exchange was made by three per¬ 
sons who did not each receive petitioner’s sto^k 
substantially in proportion to his prior interest in 
the property, and the transaction was not of tne 
character described in Section 203 (b) (4), 

Revenue Act of 1926, or Section 113 (a) (8), 
Revenue Act of 1928. 

With respect to this all-important point peti¬ 
tioner savs merelv that the contract should be coti- 
%/ •/ 

strued as an equitable assignment by Mrs. Elmore 
of her interest in the partnership prior to tlje 
transfer of the property to petitioner; that tlie 
transfer was made by E. W. Elmore and Earl El¬ 
more, and that it is accordingly unimportant th^t 
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none of petitioner’s stock was issued to Mrs. 
Elmore (Br. 1^15). 

Petitioner’s construction of the transaction is not 
borne out by the facts. Mrs. Elmore executed the 
bill of sale as a partner (R. 20), and it is nowhere 
suggested that she was regarded by the parties as 
having dropped out of the partnership. She did 
not convey her interest in the partnership by the 
agreement of December 1925 (R. 19), and Mr. 
Goldsmith acquired no rights to the partnership 
property as such. Petitioner cites no New York 
law to support the contention that Mrs. Elmore 
made an equitable assignment of her interest in the 
partnership, and we know of none. McKinney’s 
Consolidated Laws of New York (Annotated), 
Book 38, Section 53, shows that if there had been 
an assignment in this case, which the record does 
not bear out, the assignee would have taken no 
rights in the partnership property, but merely a 
right to the profits which would otherwise have gone 
to the assigning partner. A conveyance under this 
section of the New York law gives no interest in 
the firm assets as such. Rossmoore v. Anderson, 1 
Fed. Supp. 35 (S.D.N.Y.). Accordingly, it is clear 
that Mr. Goldsmith had no prior interest in the 
property which was transferred to the petitioner. 

Even if it were a fact that Mrs. Elmore had been 
eliminated from the partnership and that the 
transfer was made solely by E. W. Elmore and 
Earl Elmore, the statute would still not be satis- 
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tied, because they received stock in exchange for 
the assets in the proportion of about nine shares 
for E. W. Elmore to one share for Earl Elmbre, 
and there is no showing that this was substantially 
the same proportion as their interests in the part¬ 
nership. So far as the record shows the partners 
had equal interests, and the effect of the statutb is 
to require that the financial status quo of the 

i 

owners of the transferred property be preserved. 

We submit that in any aspect of the case the 
transfer does not satisfy the requirements of the 
.statute and that petitioner is not entitled to suc¬ 
ceed to the basis used by the predecessor partner¬ 
ship. 

The cases upon which petitioner relies are dis¬ 
tinguishable. Cameron v. Commissioner, 56 F. 
(2d) 1021 (C.C.A. 3rd), and Carroll v. Commis¬ 
sioner, 27 B.T.A. 65, merely hold that, where a part¬ 
nership takes in new partners without dissolutibn, 
there is no new basis for the valuation of assets. 

In Planters Gin Co. v Commissioner, Docket ISo. 
46299, decided May 4,1933, 28 B.T.A. —, each part¬ 
ner received shares in the corporation in propor¬ 
tion to his interest in the partnership. The ab¬ 
sence of that element in this case is the basis of the 
Board’s decision. 

In L. H. Philo Corporation v. Commissioner, 23 
B.T.A. 153, the Board held that there was no evi¬ 
dence as to the time when the dissolution occurred 
but that Philo acquired the entire interest in tjie 

I 
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partnership prior to the transfer to the corpora¬ 
tion. Since he received the entire capital stock of 
the corporation, it is obvious that the case did not 
present the question here involved. 

CONCLUSION 

In view of the foregoing, it is respectfully sub¬ 
mitted that the decision of the Board of Tax Ap¬ 
peals should be affirmed. 

Pat Malloy, 

Assistant Attorney General. 

Sew all Key, 

i J. Louis Monarch, 

i Special Assistants to the 

Attorney General . 

September 1933. 
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